
In its day, the Cinderella 
City Shopping Mall was 
the largest enclosed mall 
west of the Mississippi 
River. It once accounted 
for over half of the sales 
tax revenue collected by 
the City of Englewood. 
That number had declined 
to less than three percent 
by 1994 and in 1997 the 
final tenant vacated and 
the mall closed forever. 

While investigating the 
site for redevelopment, 
the City of Englewood 
found that the presence of 
PCBs, asbestos, gasoline, 
a n d  d r y  c l e an i n g 

c h e m i c a l s  w o u l d 
complicate the project. 

The City formed the 
Englewood Environmental 
Foundation to acquire the 
property and act as master 
developer. The project 
made use of environmental 
insurance products, State 
voluntary cleanup tools, 
and concrete recycling. 

The site now consists of 
more than 800,000 ft2 of 
building space including 
retail stores, offices, 
restaurants and 440 
residential units. More 
than $155 million in local 
and private sector funding 
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is being leveraged and an 
estimated 750 jobs will be 
created. 

In November of 2002 
Englewood was named 
the annual Phoenix 
Award winner for EPA 
Region 8 for the 
CityCenter project. 

Burns, Figa & Will, P.C. 
is proud to have assisted 
the Englewood team on 
this award winning 
project. 

Former Cinderella City Mall 

Asbestos Abatement Before 
Demolition of Mall 

New Englewood Civic Center 

Rick Kahm, President  of 
Englewood Environmental 
Foundation (right), accepts 
the 2002 Region 8 Phoenix 
Award for the CityCenter 
Englewood project.  

Site Demolition and Grading 

Englewood Light Rail Station 



VCUP Fee Increase 
Proposed 
T h e  C o l o r a d o 
Voluntary Cleanup    
program currently is 
limited to a maximum 
application review fee 
of $2,000. Under 
proposed HB 1101 
the application fee 
would remain at 
$2,000 but CDPHE 
could  b i l l  the 
applicant up to an 
additional $1,000 for 
review time and 
costs. The proposed 
amendment would 
also allow applicants 
that are working with 
particularly large or 
complex sites to 
negotiate independent 
agreements with 
CDPHE for review 
fees in excess of 
$3,000. 

Asbestos Regulation 
Amended 
On January 16, 2003 
amendments to the state 
asbestos abatement 
r e g u l a t i o n s  w e r e 
enacted. Single family 
residences may now 
subject to the asbestos 
abatement regulations 
if asbestos containing 
material is removed 
from more than 50 
linear feet of pipes or 
32 square feet of other 
surfaces. An exception 
a l l o w  r e s i d e n t 
homeowners to file an 
“ o p t  o u t ”  f o rm 
requesting that their 
home not be subject to 
the regulations.  The 
definition of “friable 
asbestos-containing 
material” was expanded 
to include materials 
containing more than 

one percent asbestos 
by area or volume as 
well as by weight. 
Requirements for 
certification of Air 
M o n i t o r i n g 
Specialists were also 
added. 

EPA Withdraws 
2000 TMDL Rule 
EPA withdrew its  
July 2000 Total 
Maximum Daily 
Load (TMDL) rule 
on December 27, 
2000. A moratorium  
on implementing that 
rule was granted to 
EPA in October of 
2001 after Congress 
s u s p e n d e d  t h e 
necessary funding.  
The 2000 TMDL 
rule was considered 
unworkable based on 
thousands of public 
comments and was 
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the subject of 
c o n s i d e r a b l e 
litigation in the 
federal courts. EPA 
says it is working on 
a new “watershed 
rule” instead which 
could be published 
for comment later 
this year. 
SPCC Deadline 
Extended 
On January 9, 2003 
EPA extended by 
sixty days the 
d e a d l i n e s  f o r 
compliance with the 
July 17, 2002 Spill 
Prevention, Control 
and Countermeasure 
Plan requirements. 
For facilities that 
were in operation on 
or before August 16, 
2002, the new 
compliance deadline 
is April 17, 2003.  
 

Norm Higley                                   Regulatory Update      

 

J. Kemper Will         New Opportunities With 2002 “Brownfields Amendments”           
A year ago, the U.S. Congress 
enacted the “Brownfields 
Amendments”, which provides 
both new cleanup funding 
sources and several new 
exemptions from cleanup 
liability.  These amendments to 
the Superfund law create 
opportunities for developers 
a n d  p u r c h a s e r s  o f 
contaminated properties.  
Burns, Figa and Will, P.C. is 
using these exemptions to 
assist several clients with 
c o n t a m i n a t e d  p r o p e r t y 

is stable and has agreed to 
de-list the property as a 
Superfund site.  The client 
will also sign a Prospective 
Purchaser Agreement with 
EPA which will contain 
EPA’s agreement not to sue 
the client for existing 
environmental liabilities and 
clarify what protective steps 
must be taken by the client.  
This deal would not have 
c l o s e d  w i t h o u t  t h e 
protections of the new 
Brownfields Amendments. 

acquisitions. One client has 
even purchased a listed 
Superfund site!  This 
industrial client had identified 
a nearby property that was 
perfect for its new plant.  
Trouble is, the desired 
property has been a Superfund 
site.  We worked with the new 
exemptions and with EPA and 
the State of Colorado to 
assure the client would not 
assume cleanup risks.  Armed 
with new site data, EPA has 
determined that the property 



 
 
  

submission to CDPHE. 
 
The second program is the 
Voluntary Cleanup Program 
(“VCUP”) (C.R.S. § 25-16-
301).  Not all contaminated sites 
qualify for VCUP remediation, 
however. Further, approved 
VCUP remediation plans must 
be designed, built  and 
completed within two years.  
Like ICAP, a VCUP applicant 
may also request CDPHE to 
issue a “No Further Action” 
determination.  initially based 
either upon the applicant’s 
c o n t e n t i o n  t h a t  t h e 
contamination poses no 
significant health risk or that an 

offsite source is the cause of 
the contamination.  
 
Alternatively, the applicant 
can make such request at the 
completion of the approved 
VCUP remediation.  After 
receiving a “No Further 
Action” notice, the applicant 
generally publishes it within 
thirty days as a legal notice in 
a local newspaper.  Such 
publication gains the applicant 
forbearance by EPA from 
Superfund enforcement 
pursuant to an agreement 
between EPA and CDPHE. 
 
Here’s our comparison table: 

Dana Eismeier & Norm Higley            More Acronyms: VCUP vs. ICAP      

Issue VCUP ICAP 

Authority Federal: N/A (State Program) Federal: 42 U.S.C. 6901 et seq. 

  State: C.R.S. 25-16-301 et seq. State: C.R.S. 25-15-101 et seq. 

Regulations None 6 C.C.R. 1007-3 § 100.26 

Guidance Voluntary Cleanup Roadmap, A How-To Guide - 
August, 1997 

RCRA Integrated Corrective Action Plan Application 
Guidance Document and Checklist - January, 2000 

On-Line www.cdphe.state.co.us/hm/vcradoc.pdf www.cdphe.state.co.us/hm/icapapp.pdf 

Enforcement Voluntary, Self-Enforcing Avoids Unilateral Order or Consent Order, But RCRA 
Enforcement Applies 

Excluded Sites Hazardous Waste Sites - Disposal 1980 or After; 
RCRA Permit / Order Sites; CECLIS - NPL Sites: 
Regulated UST Sites; CWA Permit / Order Sites 

RCRA Sites With Existing TSD Permits or Orders 

Level of Information Detailed Site History Required Detailed Site History Required 

  Horizontal and Vertical Contaminant Delineation 
Required Up Front 

Horizontal and Vertical Contaminant Delineation   
Required Up Front 

Standards Can Use Existing Standards or RBCA Can Use Existing Standards or RBCA; RBCA Includes 
"Ecological Risk" for Threatened & Endangered Species 

Time Period to 
Complete 

Must Complete Remedial Design/Build Within 2 
Years; System Operation and Closure Monitoring 
Case-by-Case 

Remedial Design/Build Case-by-Case; Monitoring Long 
Enough to Ensure POC Integrity (Calculated GW   
Velocity) 

Review Costs Hourly - $2,000 Maximum Hourly - $25,000 Annual Maximum 

Review Period 45 Day Limit, Applicant Can Request Extension Best Effort to Review Within 60 Days 

Appeal No Appeal of Denial - Option to Resubmit Appeals Pursuant to C.R.S. 25-15-305 

Public Participation Encouraged; Publication Within 30 Days After 
Approval Required For EPA Forbearance 

Some Level of Public Awareness Plan Required: Case-
by-Case 

* Special thanks to Leonard Velsor, J.D., Ph.D.  who spent many hours developing this table as part of an internship. 
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In Colorado, two programs are 
available for dealing with 
contaminated land outside the 
traditional hazardous waste 
Corrective Action process.   
 
The first is known as an 
Integrated Corrective Action 
Plan (“ICAP”), promulgated at 
6 CCR 1007-3, Part 100.26.  
An ICAP is appropriate when 
an improper disposal of 
hazardous waste has occurred .  
Under this program, the 
landowner must investigate the 
site and characterize the 
contamination.  Thereafter, the 
landowner prepares a written 
cleanup plan (ICAP) for 



 6400 S. Fiddler’s Green Circle 
 Suite 1030 
 Englewood, Colorado 80111 
 Phone: 303-796-2626 
 Fax: 303-796-2777 

Environmental Practice Group 

We’re on the Web! 
www.burnsfigawill.com 

The Environmental Group at Burns, Figa & Will, P.C. is dedicated to providing 
technically competent and cost-effective legal guidance to corporate, individual 
and municipal clients throughout the country. We have handled a wide variety of 
environmental matters, including: 
 

 

OUR APPROACH 

We approach each legal matter with our client's best interest in mind, working to 
gain positive results and resolve conflicts as efficiently and effectively as possible. 
Because our attorneys have diverse backgrounds, including previous experience 
working as technical consultants and regulators, we understand our clients’ issues 

Environmental Litigation (Federal and State)  
Regulatory Interpretations  
Solid and Hazardous Waste Facilities  
Contamination Investigations  
Hazardous Waste (RCRA) Compliance  
Voluntary Cleanup Actions  
Contaminated Property Transactions  
Environmental Permitting  
Environmental Liability Contractual Issues  
Responsible Party Allocations and Databases  

Merger and Acquisition Due Diligence  
Mining and Oil and Gas Applications  
Environmental Service Industry Consultants   
Superfund Site Responsible Parties  
Water Quality Compliance and Permitting  
Contamination Remediation Strategies  
Federal and State Enforcement Issues  
Asbestos Compliance and Abatement  
Air Quality Compliance and Permitting  
Underground Tank Contamination 

The water law group at Burns, Figa & Will, P.C. has litigated or participated as 
counsel in a significant number of the cases that have established much of 
modern Colorado Water law.  Our group has represented water districts and 
other governmental entities, farms and ranches, resorts, developers, and non-
profit organizations in simple and complex water rights proceedings and water 
transactions.  We have handled hundreds of water cases, water transactions and 
administrative matters, which may involve complex water right transfers and 
“plans for augmentation,” ownership or abandonment of water rights, and 
groundwater use and development disputes.  Our attorneys have participated in 
water quality administrative hearings and rule-making proceedings at the state 
and local level, including contentious water anti-degradation standards; storm 
water regulations, stream classifications and wetlands issues. 

Water Law Practice Group 

J. Kemper Will     Norm Higley     Dana Eismeier     Scott Clark 

Steve Leonhardt       Lee Miller       Bernie Gheris 


